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QUESTIONS PRESENTED 


Did the Court err by its refusal to give, in substance 
instruction concerning identification which was requested 
by the defendant? 

Did the Court commit error by giving a grossly insufficient 
instruction on identification, when the main theory of the 


d@efense was prefaced upon a wrong identification? 


JURISDICTIONAL STATEMENT 


This is an appeal from a verdict of guilty rendered in the 
Criminal Division of the United States District Court for the 
District of Columbia. ‘The United States District Court had juris- 
diction under Title 18; Sec. 3231, United States Code. The United 
States Court of Appeals for the District of Columbia Circuit has 
jurisdiction to review the judgment under and by virtue of revised 


Title 28, Sec. 1291. 


STATEIENT OF THE CASE 


The appellant, Edward James Ford, Jr., was indicted by a 
Grand Jury and charged with having comnitted two robberies. 
The evidence at trial disclosed that on the 17th day of 


December 1966 at 8 or 9 o'clock, p.m., a taxi cab driven by a 


| 
Mr. Woody, was engaged by three Negroes. At their destindtion one 
of the three pointed a gun at the ee and demanded his money. 
The complainant gave no description of his assailent. He was not 
able to identify the defendant's picture even when it ian Shows 
to him. However, he did testify that he identified him irl a line- 
up. | | 


The second robbery charged was that of a bus, at 2 o'clock 


a.m. on December 18, 1966. The bus driver, a Mr. Donald, testi- 
fied that two men committed the act. One he could not identity. 
The other, however, he alleged was the appellant herein. He gave 
a very general description to the investigating officer. He 
identified a photo of the defendant shown him by the polide (the 
police selection of the photo was not based upon the complainant's 
description), and a few days later identified the defendant in the 


same line-up, and at the time, as the first complainant, Mr. Woody, 


The defense questioned the description obtained at the time 


of the crime; the composition of the line-up; presented a witness 


from the line-up who testified that neither government witness 


| 
could identify the defendant, and further, that they were prompted 
| 


by the officer. The defense also called a witness who was, on the 


bus at the time of the robbery and who identified the one who com- 
mitted the robbery as Clarence Brookes. Clarence Brookes, called 
by the defense, admitted to his involvement and exculpated the 


defendant Ford. Lastly, one Ernest Jackson testified that on the 


morning following the robberies, Clarence Brookes admitted to him 


355 


that he (Brookes) was responsible. The defendant also presented 
the alibi of being at home. 

The defendant requested a separate instruction GR identifi- 
cation, which was denied. He then requested a particular identi- 


fication instruction; it was denied in its entirety. 


The jury returned a verdict of guilty as to each charge. 


STATEMENT OF POINTS ON APPEAL 


In view of the evidence presented by the defense that others 
had committed the crime charged, that complaining witnesses 
identification at the line-up was uncertain, that an overly 
general description was supplied to the police, and defend- 
ant did have an alibi, the Court should have instructed the 
Jury at length and in detail with respect to identification 
testimony and the propriety of the defense %f “ron: “ul iverti- 
fication, as well as necessary cautioning safeguard where 

the Government's entire case rests upon identification only. 
It is submitted that in view of the defense presented, and 
the evidence adduced at the trial, the instruction as given 
on identification, over defense counsel's repeated object- 
tions, was so meager, insufficient and lacking as to be 
reversible error. 

When an entire defense is premised upon the wrong identifica- 


tion of the defendant, the counsel submitted to the Court two 


instructions concerning identification, one oral and one writ- 
ten, neither of which was granted in any substantial part and 


each was supported by proper citations, the Court was in jerror. 


SUMMARY OF ARGUMENT 


Appellant's position is that the Court refused to give proper 
instructions as to the defendant's theory of the case. The defend- 
ant was entitled to a complete instruction concerning the roftabaaity 
of identification testimony, and the criteria the Jury should bear 

| 
in mind when evaluating such testimony, as well as the fact that the 
1 
question of identification itself could raise sufficient reasonable 


doubt as to merit and acquittal, without regard to creditability of 


the defendant's alibi. 


The question of the identification of the defendant, Edward 
Ford, as the perpetrator of the alleged crimes was an issue from the 
very outset of the trial herein. With respect to the taxicab driver, 
Mr. Woody, his testimony on direct examination showed that a few 
hours after the occurrence he was not able to identify a photograph 
of the defendant when it was shown to him (Tr. 29, 34). The testi- 
| mony was virtually void of any description of the assailant obtained 
by Mr. Woody (Tr. 66). It is noteworthy that although the taxicab 


driver, Mr. Woody, was but a few feet from the man who robbed hin, 


he gave no particular identifying marks to the police. However, 
at trial, on cross-examination, while seated in the witness chair 
he could see a scar on the defendant's face as well as notice the 
defendant's broken front teeth (Tr. 210). 

Mr. Woody did testify that he did identify the defendant in 
a line-up. However, as the trial developed the line-up identifica- 
tion became a crucial issue. 

Mr. Donald, the bus driver, was able to supply the police, 
at best, the poor description of the one who held him up; in the 
victim's words, "thief was short, light-skinned Negro, with a tan 
coat". (fr. 50,51). The witness was not able to give any better 
description, he remembered no facial features, and was admittedly 
"shook-up" (Tr. 51). 

Mr. Donald did identify a photograph of the defendant, that 
identification is somewhat suspect because the defendant's photo 
was not supplied as a result of the description given by Mr. Donald 
to the police, but rather because the defendant was a participant 
at a large party that evening (Tr. 229). Furthermore, it was 
elicited on cross-examination that the complainant Donald also 
"£elt he liked the picture" of one Donald Brooker which was shown 
to him, “as similar to the man who robbed him. . .- ." (Tr. 73, 74). 


The defense later called two witnesses who named the same Donald 


Brooker as the true perpetrator of the crime -- one of which wit- 


nesses was an eyewitness to the actual crime (Tr. 88), and the 


second, an adult who testified to Brooker's having admitted the 
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: erime in the witnesses' presence on the morning following the rob- 
bery (Tr. 148, 150). 
Donald Brooker himself, called to the witness stand, testified 
' that it was he who had in fact held the rifle on Mr. ere that 
night: 
Drawing your attention, Mr. Brooker, to the night 
of December 17, 1965, did you hold up a bus that 
night? | 
No, I did not. 


Did you hold it up in the early morning? 


| 
Yes, I didn't hold it up, but I participated in} i 
yes. 


You did? 


Yes. 


Was Edward Ford with you that night? 
No, he wasn't. He was home. 

He was not on that bus? 

He was not. 


He did not participate with you when you 
the robbery? 


No, he wasn't. 


cross-examination: 


| 

| 
The Assistant United States Attorney then asked the witness on 

| 

| 


"Q. Is the bus driver here that was held up by you? 


"A. Yes. ! 


Where is he? 

i/ 
Sitting in back of the courtroom. 
What is he wearing? 

"A. A green uniform." 

(The above is from Tr. 110, 111). 

With reference to the line-up identification, which is the 
erux of the Government's chase, and indeed the only evidence against 
defendant, the defense showed that it lacked true objectivity. 
First, both witnesses were summoned to headquarters for the express 
purpose of identifying the felon. Thus, they were predisposed to 
an identification. Secondly, there was no attempt made to have 
all those in the line-up approximate the descriptions given to the 
police. On the contrary, the officer in charge of arranging a 


line-up had not even read the report of the crime involved, nor 


had he any idea of what the men were suppose to look like (Tr. 66). 


The officer testified that he merely had the first available men 
2 
paraded out (Tr. 62, 64). 


Mr. Donald, the bus driver, testified on the first day of 
trial; the witness Brooker was not present until the second 
day, when he reported directly to the witness room (Mr. 
Donald was seated in the courtroom); presumably, Brooker did 
not have an opportunity to see the previous witness (Tr. 128). 


The effect of a line-up where the participants are picked at 
random rather than selected for resemblance to a description 
should be apparent. Also, the prejudicial effect of having 
the complainant of one crime know that a victim of another 
crime, allegedly committed by the same person, has just made 
a positive identification in a line-up which he is about to 
view cannot be over-stressed. Both complaints viewed Edward 
Ford under these circumstances (Tr. 61). 


ees | 


thus | 
The line-up procedure,/the reliability of the identification, 


further questioned when the defendant produced someone who 


in that line-up, a Mr. Leon Morton. On cross-examination he 


able to identify both complaining witnesses as they sat in 
| 


courtroom (Tr. 163). During his direct examination, the 
| 
| 


TuLzewing occurred: (Tr. 163, 164, 165, 170, 172) 


"Q. What dt you hear him (Donald) say in regard to 
Edward Ford? 


"A. He said that a man had robbed him, but the man) 
that robbed him was taller and heavier than Ford, 


Did you hear a police officer say anvthing? 


Said, this is the man's picture that he had 
identified the night before, something like 
that. 


(Mr. Woody) said he wasn't too sure whether 
Ford was the man, whether he should identify 
him or not, something like that. 


Did you hear any police say anything after 
he (Woody) made this statement. 


Said something about that Ford had a robbery 
charge or something with a rifle or something, | 
something like that." 


The defendant's testimony concerning the line-u 
was essentially the same as that given by Mr. 
Morton (Tr. 178). 
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Prior to Argument, Defense Attorney asked that a separate 
instruction be given on identity (Tr. 239, 240). This request 
was denied (Tr. 275, 289). Counsel then supplied in writing a 
requested instruction on identity which was denied (Tr. 239, 240, 
275, 289). The Court then gave the following instruction with re- 
gard to the question of identity: 
"He (defendant) further says through his attorney 
that he has not been adequately identified as one 
hit who participated in the offense (Tr. 280, 


At the conclusion of the instructions the defense renewed 


its. ceyectIon to the instruction as given with respect to the issue 


of identification (Tr. 291). 
LAW 


As experienced attorneys know, a conviction based upon identi- 
fication alone is tenuous at best. See: Wall, Eyewitness 
Identification in Criminal Cases. Where that theory of wrongful 
identification is not merely a necessary corollary to an-alibi,but 
strenuously and affirmatively»rcposed by the accused, he is en- 
titled to a separate and complete instruction on this phase of 
the case. For the Court to do otherwise implies that unless the 
alibi is believed, they need not concern themselves with the ques- 
tion of identification. Nothing could be further from the truth, 
for whether the alibi is believed or not, the question of identi- 
fication may raise a reasonable doubt for which the defendant is 


entitled to a not guilty verdict. McKenzie v. U.S., 126 F.2d 533; 


| 
ST02= | 
| 
| 


| People v. Allen, 378 Ill. 164, 37 NE 2d 854; State v. Ottley, 


147 Iowa 329, 126 NW 334; Caudill v. Commonwealth, 196 Ky.!47, 244 
SW 321, Smith v. State, 140 Tex Crim 301, 144 SW 2d 894. | 
Thus, the defendant has a right to have the Court instruct the 
' Jury, in essence, that the identity of the defendant must be proven 
beyond a reasonable doubt so as to preclude any probability of a 
mistake having been made; in other words, the Jury should have 
been told that it must be satisfied beyond a reasonable dobbt as 
to the accuracy of the witnesses' identification of the defendant. 
The requested instruction which was denied discussed’ how 
the Jury should evaluate this aspect of the case in acceptable 
terms. See: Commonwealth v. Sharpe, 138 Pa., supra, 15€ tu 
Atlantic 2d, 120. Where the reovected instruction is pertinent 
to either the -«<emSe charged or the defense presented, it! should 
; we granted if it is not redundant, erroneous, or misleading. 
, Pinkerton, et al. v. United States, 145 F.2d 252 (Sth Cir. |1944). 
Appellant submits that, in view of the issue of identify 


, being the most important issue with which the Jury was confronted, 


; , ; ‘ | 
the single sentence of instruction given by the Court was so in- 


sufficent as to be tantamount to no instruction at all on the 
issue of mistaken identity. Yet, this Court has held that it is 
reversible error for the Court to refuse to instruction wiles as 
to defendant's theory of the case. This rule. ... appliss as 


: . 
well to situations where special facts present as evidentiary 


theory which if believed defeats the factual theory of the 


Ph Yo 


prosecution." Levine v. United States, 104 U.S. App. D.C. 281, 282, 
and cases cited therein. This principle was recently reaffirmed 


with particular emphasis on identification instructions, in Salley 


v. United States, 122 U.S. App. D.C. 359, 353 F.2d 897 (1965). 


In cases, such as the instant one, where the theory of the 
defense goes beyond mere alibi, and shows affirmatively, reason to 
question the identification of the accused, the accused is entitled 
to a charge which says/"in plain words that if the circumstances of 
the identification were not convincing, they should acquit. . ." 

‘J. Edgerton’s dissent, Jones v. United States, 113 U.S. App. D.c. 
233, 236. For the Court to merely state, as a phrase of the 
"boiler plate’ alibi charge, that the defendant claims "he has 
not been adequately identified as one of those who participated in 
the offense" is so lacking in terms of explanation and caution as 


to be reversible rror. 


CONCLUSION 


In conclusion, it is respectfully submitted that the instruc- 
tion as given was deficient concerning the issue of identification; 
and that defendant's requested instruction was proper and should 
have been given in substance. The appellant assigns error to the 


virtual refusal to instruct on the theory of the defense, and 


ee i ee 


therefore respectfully urges this Honorable Court for a reversal 
and/or to order a new trial. 


Respectfully submitted, 


DAVID LIFSHULTZ | 
1025 Vermont Avenue, N.W. 
Washington, D.C. 
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QUESTION PRESENTED 


In the opinion of appellee, the following question is 
presented: 
Did the trial court's instructions adequately inform the 


jurors that they should acquit appellant wmiless they were persuaded 
| 


beyond a reasonable doubt as to the identification of appellant jas 


a perpetrator of the offenses charged? 


Counterstatement of the case----- 

Summary of argument--------- meee ese 

Argument: 
Te court's instructions adequately informed tue jury 
that they mist be convinced beyond a reasonable Goubt 


that appellant ad committed the robberies witi wiuich 
LO WES CHAT LS Gene nee te tee crete tenner etree mercer mas eecees 


ConclLu sb onan ss erees ances ne ee ree ne ese rene ner ne terns ar meas en ew ee ee 


TABLES OF CASES 
Agnew v. United States, 165 U.S. 36 (1897 Jenne wetter neta eet ce 


Jones v. United States, 113 U.S. App. D.C. 233, 307 F F.2d 1 190 (1962), 
cert. denied, 372 Tike 91 (19S3 ences aeons = wionetc enki iawisderis 


361 F.2a 537 
(1966) -—=- 


Lewis v. United States, 295 F. 442 (1st Cire), sext + denied, 
“SOs: (LOD! eco mere merece ere eee Luliiewous se 


Overy v. United States, 95 U.S. App. DiC; 28, aur F.2d A 060 (195%: ), 
cert. denied, 329 - 923 "(igss)- 


reper pereterer rn ee ee ee 


Ramey v. United States, 110 U.S. App. D. C. 3555 336 F.2a 7:3, 


cert. denied, 379 U.S. &:0 (196° i eee eet Jriesove Sulusuconeausenees 
Salley v. United i States, 122 U.S. App. D.C. 359, 353 F.2d 897 (1965) 


Wueeler v. United States, 82 U.S. App. D.C. 363, 165 F.2d ee) (19! ‘T) 
“cert. denied, 333 U.S. 829 (1918) 


UNITSZD STATES COURT OF APPEALS 
FOR THs DISTRICT OF COLUMBIA CIRCUIT 


No. 20,237 


SIWARD J. FORD, JR., 


Ve 


UNITED STATES OF AMERICA, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIGF FOR APPELLEE 
COUNTERSTATUMENE OF THE CASS 
Appellant was tried on a two-count indictment charging Lim with two 
separate and distinct incidents of Robbery in violation of 22 D.C, Code § 2901, 
; committed on the same niglt. After a jury trial on March 28, 29, and BO, 1956, 
appellant was found guilty as charged and was subsequently sentenced to concurrent 


terms of imprisonment of three to nine years from which judgment le appeals. 
y ? Jucem Pp 


Appellant boti: presented an alibi defense to each cuarge and made a general 


attack on the identification testimony of bot complaining witnesses. Tue testi- 


mony on these issues broie down as follows: | 
1. The taxicab Loldup, 9 p.m. December 17 | 

James Woody, Jr. testified tuat at about 8:45 p.m. on December M1, 1965 

(Tr. 19, 23), wile @riving uis taxicab, he picked up three male passengers in 


| 
the middle of the 600 block of Kenilworth Aveme, N.S. and took then to "Oth and 


Emig 


ap Bie 

Meace Streets, N.f. (Ts. 19). On arrival, he switched on lis light, turned to 
collect lis fare, and discovered what "looked like a sawed-off shotgun” pointed at 
tin (Tr. 21). Tue gunman, wuom le identified as appellant, demanded his money; 


after taking eiguteen dollars, all tiree passengers fled; and Mr. Woody made an 


jume@iate report to the police (bid). On cross-examination, Mr. Woody stated 


that Le lad picked appellant out of a police line-up (Tr. 37)(placed by otier 
witnesses at 9:05 a.m. on December 23, 1965, Tr. 60), although he had been unable 
to make positive identification from a puotograpu (Tr. 29-34). 

Appellant denied the robbery, saying tuat Le was at a party on Meade Street 
from before 7:30 p.m. until.after 12:30 a.m. that nigit (Tr. 175, 160, 192), a 
story corroborate by lis friend Clarence Brooker (Tr. 130). He admitted, lowever, 

wat ue lived about 11/2 blocks from the 600 block of Kenilworti: Aveme (Tr. 197). 

In rebuttal, Vincent! Artis testified tat ue gave the party on December 17, 
1965, at 50!:5 Meade Street, N.u. (Tr. 212); tuat it started at about 8:30 (Tr. 213): 
that appellant arrived "between 9:00 and 9:30" (Tr. 21!:); and that Brooker arrived 
"about ten” with uis sisters (Ibid.). He also contradicted appellant's story that 
appellant lad paid lim money to get in to the party (Compare Tr. 192-193 with 
Tr. 215) and tuat ue led personally invited appellant to tue party (Compare Tr. 
106-187 with Tr. 215). Tetective John Connor stated tuat Artis? house wes “two 
to turee blocks” from “Sti and Meade (Tr. 223). 

2. Tue ous uoldup, 2:00 a.m. December 10 

Morris Donald, a bus driver for D. C. Transit, testified that later on tie 

same night as the cad Loldup, at about 2:10 a.m. on December 18, 1965, two 


passengers boarded a bus le was driving at 22nd Street and Alabama Avenue S.z., 
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; about four blocks from tie end of the line (Tr. 41, h2). At the end of the line, 
one of the two, whom Le identifsed as appellant (Tr. 46), “pulled out a sawed-off 
.22 rifle" and demanded Lis money (Tr. 43). After Le gave up $3.00 in bills, 

| 

: about $9.00 in tokens and $15.00 in change, and a change carrier, both: men fled 

| the bus and Le made an immediate report to D. C. Transit (Tr. 4-45). ‘on cross- 

‘examination, Mr, Donald stated that lhe uad previously made positive identification 
of appellant both by puotograpu (Tr. 55-56) and in the same line-up at which Mr. 

| 
. Woody identified appellant (Tr. 56-57). | 
Appellant also denied tue bus robbery (Tr. 175), stating tiat he was Lome 
at the time, since he "got liome about 1:30" and was let in by his cousin Ernest 
Jackson (Tr. 176). Jackson testified that appellant "was Lome” at tue |tame of 
the robbery (Tr. 1:9), uaving arrived "between 1:30 and 2:00 o'clock" (tr. 147); 


i it later developed tuat Jackson could only place the time of appellant's arrival 
at "between five mimutes and lalf an hour” after the end of tue late Siow on 
television (Tr. 151-152). Mr. Jackson uad gone upstairs, come back downstairs 
to get milk for his daughter, checked tie other children, and gone to bed before 
le was called downstairs to answer appellant's knock (Tr. 152-154): he adnitted 

| that at that time it ‘took iim a wuile to get to sleep' once he was in bea 
(Tr. 154). | 

Morris G. Warren testified for appellant tuat le was present at about 2:00 

' @.m. on December 18 wuen Clarence Brooker held up a bus driver (Tr. 87-88). He 


i had boarded the bus alone, at about 1:30 a.n., at Stanton Road and Fifteentl 


| 
: Place, S.E., Laving attended a party (not attended by Brooker, fr. 92) jat that 


| 
address; just as Le was getting off tue bus "on Alabama Aveme," Brooker got on 


and held up the driver at about 1:55 (Tr. 69-92). He did not recall where le 
got off the bus (Tr. 92), altiough le knew it vas two or three blocks fron a 
louse on Savannal: Terrace to wuich le was Leaded (Tr. 99-100). 

Clarence Brooker testified that le and Warren were together almost con- 
timously after the Meade Street party tuat nigit (Tr. 112-113, 119-121), during 
which period Warren robbed two bus drivers, one on Kenilworth Aveme (Tr. 116, 
116) and one at Alabama Avenue and 22nd Street (Tr. 116-119). Warren got on the 
second bus alone; Le did not ride any distance with tue bus, but immedtately told 
tue driver that it was a Loldup, got tue driver's money, and ran (Tr. 122-12::), 
Brooker said Le saw appellant the following day, but GUscussed notiing except the 
party and a figit that broke cut there (Tr. 130), tius contradicting testimony by 


boti: appellant (Tr. 199, 203, 207) and appellant's cousin Jackson (Tr. 1:8, 150, 


question to them at that time. 
3- Tue police line-up, 9:05 a.m. December 23 


After the bus driver, Donald, ad identified appellant from a photograp, 


@ warrant for appellant's arrest was obtained from tue Court of General Sessions 
Rg 


on December 21, 1965; appellant was arrested on that warrant at 6:25 a.m. on 
December 23, and at 9:05 a.m. that day a line-up was conducted at police Lead- 
quarters (Tr. 60) » at which appellant was identified by both robbery complainants 


iv D. C. Ct. Gen. Sess. Warrant No. USW 4831-65 (also filed as the complaint, 
Crim. No. US 11,275, on wiuici: appellant was presented on December 23). 
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(Tr. 29 35-37, 56-58). A puoto apu of that line-up was introduced into 
? er ' 

evidence by appellant (Tr. 161, 230). Appellant sougiit to discredit the com- 

plainants' identifications through the testimony of anotuer member of ithe 


lineup, Leon D. Morton, to the effect that both identifications were induced 


vy police insinuations to reluctant witnesses (Tr. 162-164). Tis testimony 
was corroborated by appellant (Tr. 175-179), but was contradicted by rebuttal 
testimony by Detective Connor (Tr. 227-223), by the complainant Woody (Tr. 232), 
and by the cowplainant Donald (Tr. 235-236). Tue complainants’ matatta testi- 
money &lsc reaffirmed parts of tueir testimony on cross-examination in the 


Government's case in cuief (Tr. 35-39, 56-58). 
Appellant requested a separate instruction on identification, shai the 
court denied, stating, "I will cuarge fully on tue subject of identity in accor- 
dance with our procedure Leretofore" (Tr. 275-276). Counsel duly noted luis 
exception to the court's ruling "on the instruction tliat I wanted to ave given” 


at tue close of tue court's cuarge (Tr. 289). Tue court also denied appellant's 


motion for a judgment of acquittal n.o.v. on grounds of insufficient jevidence. 


Gee 


SUMMARY OF ARGUMENT 


The District Court's charge specifically sorted out the 
alibi defense and the defense of inadequate identification, and 
told the jury that they must find identification beyond a reasonable 
Goubt. This instruction, although appellant objected to it, 
appropriately informed the jury of the law on appellant's theory 
of the facts. That theory broke down in contradictions and incon- 
sistencies, but was still evidently given quite full consideration 
by the jury. Appellant in his brief, like some of his witnesses at 
trial, appears to be discussing a different case; on this record, 
the charge was full, fair, and appropriately geared to the particular 


circumstances before the court. 


ae 

ARGUMENT 
The court's instructions adequately informed 
the jury that they must be convinced beyond 
@ reasonable doubt that appellant had 


| 
| 
committed the robberies with which he was | 
charged. | 


Appellant urges only one argument on this Court, that, the 
District Court erred by refusing to give the specific instructiba 
on the issue of identification which he requested. Appeliant also 
argues that the trial judge failed to give the substance of either of 
his two requested instructions, but the court properly instructed the 
jury on the issue of identification, and appellant failed to sencatve 
his first instruction request (Tr. 239-40) by appropriate objection 
at the close of the court's charge, referring only to his second 
reouest (Tr. 289). Under the circumstances of this case, there was 
no error affecting substantial rights, Rule 52(a), F. R. Crim. Py 
indeed no error at all; the jury was properly instructed, even on 
appellant's somewhat untenable theory of the case, by the court!'s 
general instructions. | 

It is settled beyond peradventure that an accused is baie 
entitled to have the jury instructed in the precise words he requests 
when the court's instructions have adequately covered the point) 
(Robert S.) Jones v. United States, 124 U.S. App. D.C. __, 364 F.2d 
537 (1966). See also Agnew v. United States, 165 U.S. 36 (1897) ; 
Ramey v. United States, 116 U.S. App. D.C. 355, 336 F.2d 743, cert. 
denied, 379 U.S. 840 (196+); Wheeler v. United States, 82 U.S. App. 
D.C. 363, 165 F.2a 225 (1947), cert. denied, 353 U.S. 829 (1948). 
Moreover, a defendant is not entitled to have the court, whether by 
repetition or rephrasing, emphasize a particular point so as to argue 


his case for him. Lewis v. United States, 295 F. 1, 447 (1st Cir.) 


cert. denied, 265 U.S. 594 (192k). 


ie 
Here, the trial judge adequately and fairly cuarged the jury that the 

Goverment had the burden of proof beyond a reasonable doubt (Tr. 278-79); that 
appellant both raised tue defense of alibi and "further says, througi: uis counsel, 
that ue las not been adequately identified as one of those wuo participated in tue 
offenses” (Tr. 280-01)(tims alerting tue jury to the distinction between the alibi 
and identification defenses); tuat the Government Lad tie burden of proof that 
appellant “was one of tue men wuo was present” wien tue offenses were committed, 
"beyond a reasonable doubt" (Tr. 201); and closed wit a further admonition as to 
reasonable doubt (Tr. 286). Together with tue instructions on the presumption of 
innocence, the credibility of witnesses, and tie jury's function as sole judges 
of credibility, tuis considerably exceeded tue instructions given in (Robert S.) 


Jones v. United States, supra, not to mention Jones v. United States, 113 U.S. 


App. D.C. 233, 307 F.24 190 (1962), cert. denied, 372 U.S. 919 (1963), and 


Os7 (1965), wiich appellant cites, distinguisues itself on the ground that it wes 
a prosecution for a sale to an undercover narcotics agent, for which the arrest and 
i@entification followed the offense by some montis. This presents an obvious "pos- 
sibility of error due to mistake and the fallibility of iuman memory,” wuicu 


" 


"creates added danger tuat tie innocent may be convicted;" accordingly, ‘A re- 
quested instruction specifically bringing tiis Gefense of mistaken identity to tue 
jury's attention in a narcotics case mst be given." Id. at 360-51, 353 F.2d 099. 
(emphasis added). 

Appellant labors migutily to suow tuat ue presented a strong question of 
mistaken identity, wich migut Cistinguish this case fro others wuere that was but 
one of many veak reeds. But appellant's reed, weak to start, broke in its use at 


trial. His two witnesses, Warren and Brooker, wuo were supposed to prove tuat one 


or both of them had comitted the bus robbery, contradicted eaci: otuer on wuo Lad 


oe : 
| 
i 


committed the robbery, on how it had been perpetrated, and on 
| 


whether they were together at the time. Moreover, neither of then 
seemed to be describing the same robbery recounted by the complainant 
Donald. Donald stated that appellant got on his bus with another 
man, came forward four blocks later at the end of the line, stepped 
down into the front stairwell and held him up. Both jarren and| 
Brooker had the other getting on the bus alone and immediately robbing 
the driver; it was clear that at least one of them was lying, and 
extremely likely that both were fabricating. 
Appellant's other attack on identification went to poth 
| 


robberies, that is, to the source and strength of the eyewitness 


identifications in the courtroom, which he attempted to show were 


induced by the police at the headquarters lineup five days after the 
crimes. Both complainants heatedly denied this, and a police ofticer 
corroborated their testimony. This story, of course, lost sone or its 
punch due to the obvious falsity of the ‘larren-Brooker fable abput the 
bus robbery, but the jury evidently gave it serious consideratipa, 
asking for the photograph of the lineup for use during its deliberations. 
One could scarcely ask for more direct proof that the jury 
did, in fact, understand appellant's theory of the case. Appellant's 
alibi defense as to one offense had been contradicted by the boy who 
gave the party he attended on the night in question; his theory, that 


‘arren and Brooker had committed the other robbery fell apart; and 


i 
yet the jury asked for the photograph, the sole relevance of which 
was the force of the eyewitness identification testimony. | 
| 


In the light of the evidence, Judge McGarraghy's charge as 
to the Government's burden of proof as to identify, Tr. 261, was more 
than sufficient. His refusal to say just what appellant requested was 
perfectly proper, and surely not error affecting substantial rights. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judgment 


of the District Court should be affirned. 


/s/ DAVID G. BRESS 


DAVID G. BRESG, 
United States Attorney. 


[s/ FRANK Q. NEBEKER, 
FRANK Q. NEBEKER, 
Assistant United States Attorzey. 


/s/ DAVID ELLENHORN 
DAVID ORN, 


Assistant United States Attorney. 


[s/ THOMAS LUMBARD 
THOMAS LUMBARD, 
Assistant United States Attorney. 


CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a copy of the foregoing Brief has 
been mailed to attorney for appellant, David Lifshultz, Esquire, 
1025 Vermont Avenue, N. V., Washington, D. C. 20005, this 14th day 
of February, 1967. 
/s/ THOMAS LUMBARD 


THOMAS LUMBARD, 
Assistant United States Attorney. 
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Edward James Ford Jr, 
3520 Connecticut Avenue, N.W. 
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FLYITION GF APPLLANT EDWARD JANLS FORD. Jk. 
FOR REHEARING ENBANC 


This petition is filed and respectfully submitted in behalf 
of appelant ztdward James Ford Jr. pursuant to Rule 26 of this 
Honorable Court for rehearing En Banc by this Court in considera-- 
tion of the decision of this Court which was duly entered on March 
20, 1967 The aforesaid did affirm appellant, Edward James Ford, 
Jr.'s conviction and sentence of three (3) to nine (9) years for 
robbery on the Second count of the indictment, but reversed the 
conviction and sentence of three (3) to nine (9) years for robbery 
on the First count of the indictment. The sentences were to have 
run consecutively. In behalf of appellant the following grounds 
for this petition are submitted and argued upon this Court. 

1. That the Trial Court Judge should have given as instruc- 
tions on Identity as to the Second count of the Indictment as well 
as the First count. This Court reversed the conviction on the 


First count anc stated Much of the difficulty confronting the 


Ccurt on the record before it undoubtedly could have been resolved 


had he followed Instruction No. 126 “Mistaken Identity’ as proposed 


in May 1966 by the Junior Bar Section. 

In the Second count Mr. Donald. the bus driver was able to 
supply the police, at best, a poor description of the men who held 
him up in the victim s words, thief was short, light skinned 
Negro with a tan coat. The witness was not able to give any better 
cescription, he remembered neo facial features, and was admittedly 
“shook-up". 

Mr Donald s identification of a photograph of the defendant 
is suspect because the defendant's photo was not supplied as a 


result of the description given by Mr. Donald to the police, but 


rather because the defendant was a participant at 3 large 


party that evening. Furthermore, it was elicited on éross- 

examination that the Complainant also felt he liked the 

picture of one Donald Brooker. whom two witnesses names as 
| 


the one who committed this crime. 
| 
The instant appellate decision is twice confusing and 

I 
conflicting insofar as it states that ‘the trial judg 


bound to adopt the language of instruction as requested by 


appelant‘s trial counsel .... and the Jury could not have been 


misled either as to the issue involved, or nature and extent 


| 
of proof required to established guilt’. 


It is respectfully submitted that the instructions as 
| 


given was deficient concerning the issue of identification 

and that defendant s requested instruction was proper and 

shoulé have been given in substance. For the Court to merely 

state, as a phrase of the “boiler plate’ alibi charses that the 

defendant claims he has not been adequately identified as 

one of those who participated in this offense’ is so lacking 

in terms of explanation and caution as to be reversible error 
The trial Court Judge's above statement to the Jury per- 

meated into the First count of the indictment eoaeieiee and 


misledding the Jury sufficiently to the prejudice cf| the 


appellant. 


The matters involved are basic to the orderly administra- 
| 
tion of criminal justice, in the District of Columbia. En 
| 


Banc hearing is required to review the decision as to the 


Second count 


Accordingly, appellant, Edward James Ford, Jr., respect- 


fully submits that pursuant to Rule 26 of this Honorable Court, 
it would be proper for the Second count cf this case td be 


reheard en banc so that the important question presented by this 


petition anc in fact this appeal can be re-considered and 


finally determined by all members of this Honorable Court. 
| 


Attorney for Appellant 
I hereby certify that the foregoing Petition for Rehearing En 
Banc is presented at the request of the appellant Edward James 


| 
Ford Jr in good faither and not for purposes cf delay. 
| 


DAVID LIFSHULTZ i 
Attorney for wppellant 
Edwacd James Ford, Jr. 
| 
| 


CERTIFICATE OF SERVICE 

I fe ay Ceeetes that I have mailed, postage prepaid a copy 
of the foregoing Petition to the U.S. Attorney, U.S. court House, 
3rd & Constitution Avenue, N.W.. Washington, D.C., this 3rd day 


April 1967 : 


DAVID LIFSHULTZ 
Attorney for Appellant 

Edward James Ford, Jr 

3520 Connecticut Avenue, N. W. 
Washington. D. C. 20008 
EMerson 2-8000 | 


